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ABSTRACT

The thesis examines in detail the potential for error and distortion in the criminal justice
process and the concept of case construction which may contribute to wrongful
convictions. The effectiveness of post conviction procedures is then also considered.
Three detailed case studies are utilised to illustrate case construction, post conviction
issues and current social/cultural factors that may impact on miscarriages of justice.

The thesis argues that the “Uncertainty Principle” permeates the criminal justice
process such that wrongful convictions are an inevitable risk and moreover that, while
there are certain safeguards that protect from some of the problems of the past, there
remains a high potential for such events to occur. This potential is exacerbated by the
current political “convictionist” rhetoric and policy framework and by trends and
developments in the media world and the consequent social influence of this.

Further concerns are expressed at the continuing reluctance of post conviction agencies,
most notably the Court of Appeal, to fully recognise the risks inherent in the system.
Consequently post-conviction procedures continue to function on the principle of
finality within the system and prioritise the protection of the decisions of the lower
courts. It is argued that the principle should not be finality but uncertainty and that the
protection of the innocent rather than the protection of the image of the system should
be the paramount concern.

The thesis considers the often illusory nature of some of the principles of the criminal
justice system and utilises notions of “magical legalism” (Cohen 2001) and other
psychological processes that may be involved in maintaining the illusions.

Some recommendations for change are proposed, focusing primarily on the
philosophical change that is required to change the principles originally designed to
protect the innocent from illusion into reality.
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INTRODUCTION

“Few of us can easily surrender our belief that society must somehow make
sense. The thought that the State has lost its mind and is punishing so many
innocent people is intolerable. And so the evidence has to be internally denied”

Arthur Millar (Quoted in John Pilger “Hidden Agendas” 1998: 44)



INTRODUCTION

Overall Aim of the Research

This study seeks to increase understanding of miscarriages of justice both at the pre-

conviction and post-conviction stages.
Four key inter-related research questions are addressed: -

¢ Why have wrongful convictions continued to occur despite systemic reforms

and an extensive body of knowledge about the causes? (Parts 1, 3 & 5)

e What are the underlying experiential, interactional and institutional processes

involved in the creation and sustaining of wrongful convictions? (Parts 3, 4 & 5)

e How might the current social and political landscape affect the potential for

wrongful convictions to be created and sustained (Part 5)

e What changes might help prevent or rectify wrongful convictions? (Part 6)

The study is unique, as far as the author is aware, in that in addressing these questions it
takes views from various perspectives within the criminal justice system, including
lawyers, police officers, journalists and expert witnesses, and considers these in
combination with detailed case studies, based on analysis of case records, and in-depth
interviews with people who have had their convictions quashed at appeal, or maintain
that they have been wrongly convicted. Thus comparisons of various perspectives and

understandings are possible.

Previous work on this subject has, in the main, dealt with general themes, with
specialised areas, or with individual case studies (see Introduction to Chapter 2). It is
the combination of different perspectives in this study that differs from previous work

on this subject. Equally importantly the study aims to locate miscarriages of justice
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within a changing social and criminal justice landscape, exploring how the risks of
wrongful conviction and the effectiveness of systems for putting them right may be
affected by developments in public, government and professional attitudes to crime and

justice and by legal processes and policy reforms.

The focus starts from the perspectives of people who have been cleared, or remain
convicted but maintain wrongful conviction, in relation to serious offences. This is
based on a sample of eleven cases of homicide convictions (involving 12 people) where
there has been extensive cause for concern. Three of these cases are presented in the
form of detailed case studies. The approach however is a broad one and takes in the
perspectives of others directly or indirectly involved in the process. The scope of the
study therefore spans a wide range of related issues and includes document analysis and
observation alongside direct voices. The case study element enables some

consideration of detail and close scrutiny within this broad structure.

The main theoretical perspective adopted involves the concept of ‘case construction’. It
will be argued that this is not only central to the explanation of how wrongful
convictions arise but also that original case constructions are structurally protected by
legal rules and traditions and frequently pervade public and media perceptions.
Consequently wrongful convictions, built on misleading case constructions, can prove
immensely difficult to correct in the face of the legal systems’ adherence to notions of
certainty and finality. In developing the argument the thesis employs a number of other
theoretical ideas in particular the notion of the “uncertainty principle” and an adaptation

of the idea of “magical legalism” described by Cohen (2001).

The uncertainty principle underlies the argument throughout the thesis; in particular the
first half of the thesis presents a wealth of examples of how an emerging narrative of
events can become distorted and misleading. This discussion draws on both literature
and empirical data from the study. Proof beyond reasonable doubt is a noble ideal but
one that can easily become illusionary in a complex world where complex people try to
unravel complex events. The criminal justice system needs, it will be argued, to
embrace the uncomfortable yet essential notion of uncertainty, both in investigation and
in post conviction procedures. The uncertainty principle challenges the foundations of

the legal system, in particular the notions of ‘proof” and finality. It is argued that these



ideas provide a false sense of security and that a truer security is achieved from a
constant vigilance and acceptance of uncertainty — a willingness to revisit and review

the narratives that have been constructed.

The concept of ‘magical legalism’ is utilised, particularly in the second half of the
thesis, to explain the psychological process that is used within the criminal justice
system to justify false claims of certainty and proof, moreover to show how faith in
procedure can sometimes be used to hide uncertainty and ultimately justify inhumanity

and injustice. Cohen (2001) explains the concept as follows: -

“Magical legalism is a method to ‘prove’ that an allegation could not possibly
be correct because that action is illegal.....torture is strictly forbidden in our
country, we have ratified the Convention against Torture; therefore what we are
doing cannot be torture. Many such legalistic moves are wonderfully plausible
as long as common sense is suspended”

Cohen 2001: 108

This idea is used broadly within the thesis in order to show how allegiance to rules and
procedure can be used to maintain a belief that what the system has decreed must
necessarily be right and true. Magical legalism is the device that facilitates denial of the

uncertainty principle.

Much of the thesis is empirically driven and backed by chapters that develop} the
argument by reference to literature (Chapters 1, 2, 9, and 12). It is often the case that
where miscarriages of justice are concerned ‘the devil is in the detail’, understanding
miscarriages often involves getting to grips with copious and complex information. It is
for this reason that the thesis cannot avoid presenting considerable detail in places to
evidence the claims being made. This is particularly true of the three case studies in
chapters 5, 10 and 14 which provide quite detailed information to evidence overall
themes. Chapters 15, 16 and 17 draw back from the detail to some extent to map out

the key issues and claims of the thesis.



The Structure of the Thesis

The thesis is organised into six parts as follows: -

Part 1: The Risk of Wrongful Conviction.

This Part is essentially a review of literature relating to miscarriages of justice. Chapter
1 considers the questions of how miscarriages of justice can be defined and quantified.
Chapter 2 then reviews the literature to consider the many factors and situations that
might impact upon the risk of wrongful convictions occurring, by considering the
investigative, evidential and legal contexts. However this is not a conventional
literature review in that, for the most part, it focuses on risk factors and in doing so
forms one of the key arguments of the thesis — that wrongful convictions are numerous
and that there are inevitable risks of ‘error’. Existing literature that relates to post
conviction procedures is considered later in Part 4. Part 5 incorporates the third part of
the literature review relating to social and political trends in relation to crime and

justice.

Part 2: Methodology and Qualitative Issues

Chapter 3 considers the justification for this research and the approach and position
taken. Chapter 4 then describes the structure and methods used, including the strengths

and weaknesses inherent in the research and details of the participants involved.

Part 3: Case Construction

The core concept of ‘case construction’ is explored in detail, using the research data
from this study, to show how false case constructions can be built up and portrayed or
internalised as ‘truth’. Chapter 5 presents the in-depth case study of the Jonathan Jones
case in order to demonstrate how obscure and irrelevant circumstantial factors can be

interpreted and re-constructed to form a case that satisfies the evidential requirements of
5



the criminal justice system. Furthermore, the case study shows how modes of thinking
may be influenced by assumptions about “close perpetrators” and unfounded narratives
of inexplicable evil premeditation (‘The Agatha Christie Syndrome’).  Chapters 6, 7
and 8 then draw further on the research data, including references to other cases focused
upon in the research. Chapter 6 considers case construction in terms of corruption and
the often ill defined moral boundaries of policing and the criminal justice system. The
‘Cardiff Newsagent Three’ case i1s given particular consideration. Chapter 7 then
illustrates how misleading information and human error can create or compound
erroneous case constructions. The chapter focuses particularly on the key areas of
witnesses, disclosure and scientific evidence. Chapter 8 then explores the role of
assumptions, interpretations and selectivity, returning to the ‘close perpetrator
assumption’, ‘the Agatha Christie syndrome’ and considering issues of identity,

character assassination, control, and coincidence.

Part 4: Post Conviction Procedures

This Part considers the mechanisms available for the correction of wrongful
convictions. Chapter 9 comprises the second part of the literature review, but again
uses literature to develop an argument. The chapter illustrates the fundamental
structural and attitudinal issues that limit the capacity of post conviction mechanisms, in
particular the Court of Appeal, to correct many wrongful convictions. This is then
followed by the second in-depth case study in Chapter 10: The case of Mike Attwooll
and John Roden is, to date, the longest running case dealt with by the Criminal Cases
Review Commission (CCRC), being referred to the Court of Appeal after 10 years as an
‘active’ CCRC case. The chapter discusses the adequacy, and structural limitations, of
the CCRC’s work on this case in the light of their own professed guiding principles and
follows the story through the actual appeal (probably by contrast one of the shortest
murder appeals of modern times). The case, it is argued, illustrates how the traditional
conservatism and restrictive approach that dominates the Court of Appeal nullifies
much of the potential of the CCRC to correct injustice. Chapter 11 draws further on the
research data to examine the views of participants on the CCRC and the Court of



Appeal and includes consideration of claims of intellectual dishonesty and bureaucratic

obstruction.

Part 5: Could it Happen Now? Current Contexts and Risks

Chapter 12 constitutes the third part of the literature review, giving numerous examples
of the dominant trend away from caution about justice in error towards an approach
where ease of obtaining convictions seems to be increasingly the priority. A trend that
brings, it will be argued, increased danger of wrongful conviction. Chapter 13 uses
study data to consider police, legal and media cultures in this modern context and how
social factors may be impacting in these areas on the potential for wrongful convictions
to be created and sustained. Chapter 14 then provides the third and final in-depth case
study. The Sion Jenkins case is examined and presented as a modern reflection of a
world where legal illusions, groupthink and moral disengagement combine to create an
unfounded conviction, the evidential distortions of which are defended by bureaucratic
and ‘convictionist’ logic and supported by a one dimensional media response. Some
parallels with Orwellian concepts of ‘doublethink’ and the inversion of truth and logic
are made in this chapter. Chapter 15 takes this argument further exploring how
ideology and ‘magical legalism’ (Cohen 2001) help to support belief in the fundamental
principles of the legal system, such as proof beyond reasonable doubt and jury
infallibility, despite the logical flaws and largely illusionary nature of these principles in

ongoing practice.

Part 6: Concluding Reflections

Chapter 16 summarises the conclusions on the four key research questions and attempts
to propose some recommendations from the study both in the sense of procedural and
policy approaches and modes of thinking about wrongful convictions/miscarriages of
justice, thus outlining some practical implications of adopting the uncertainty principle.
Suggestions for systemic reforms are limited in this section, in favour of an emphasis
on trying to develop a more enlightened and realistic mode of thinking about the

criminal justice system and its inevitable propensity to error. This is broadly framed in
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terms of a “freedom model” (Sanders and Young 2000) and the need for new directions
in the political approach to justice issues, which might in turn re-direct the media
(rather than vice versa). Similarly there is a plea for aspects of police and legal training
to directly address the issue of wrongful convictions and for judges and the CPS to
move towards a more ethical adversanalism in which they are much more prepared to
use their offices to protect the innocent rather than prioritising protection of the system.
Finally Chapter 17 reflects briefly on the human consequences of wrongful conviction

as a restatement of the importance and ethical nature of the issue.



PART 1

THE RISK OF WRONGFUL CONVICTION

“It is trite to say that we're human, therefore we occasionally make mistakes.
It’s also probably an understatement. It would be more accurate to say that a
lot of human beings are hard wired to make mistakes all the time. Our
prejudices and preconceptions inevitably lead us in one direction, often the
wrong one.”

Clive Stafford Smith (2007: 158) “Bad Men: Guantanamo Bay and the Secret
Prisons”



CHAPTER 1

DEFINING AND QUANTIFYING MISCARRIAGES OF JUSTICE

The Problem of Definition

“After thinking about it I decided the key word is victim ...when an individual is
found guilty of a crime they didn’t commit, when someone is the victim of a
crime without any form of retribution...when someone’s a victim of a legal
system ..... The key word would be victim, whichever side of the fence it is.”

(Journalist 3)

Miscarriage of justice is an inherently difficult term to define for at least two reasons:
Firstly the term might represent many different notions and secondly, even if narrowed
down to mean the conviction of a factually innocent person; innocence is rarely a matter

of universally agreed certainty.

The first of these problems has been summed up by Walker (1999) who describes a
broad view of miscarriages of justice that might include: the application of unjust laws;
disproportionate or inconsistent treatment; failure to follow due process; institutional
racism or class differences; being convicted of the wrong offence or charge; and the
acquittal of the factually guilty. The recognition of the acquittal of the factually guilty
as a miscarriage of justice was clearly important to a number of professionals
interviewed in this study. This was particularly emphasised by police officers but also
by a number of journalists, lawyers and others, some of whom saw it as a greater
problem than the conviction of the innocent, not only in terms of numbers but in

relation to the impact on victims: -

“I think it’s unbalanced if you don’t at least refer to the fact that a miscarriage of
justice as far as the victim is concerned, the parents of the person killed, the
family and the police officers who spend months and years putting the case
together and the CPS, when someone is found not guilty on a technicality when
they are clearly guilty, is as much for us all a miscarriage of justice as the
Guildford Four or whatever” (Police Officer 3)

10



A similar sentiment has been voiced by former Prime Minister Tony Blair in a speech
on “rebalancing the criminal justice system”: -

“It 1s perhaps the biggest miscarriage of justice in today’s system when the
guilty walk away unpunished”

Tony Blair (2002) quoted in Naughton (2007: 21)

Participants who maintain wrongful conviction however were often keen to emphasise
that a wrongful conviction brings not only devastation to them and their family and
friends but, assuming a crime has in fact been committed, also a wrongful acquittal of
the actual perpetrator and a potential failure to protect society. This view was shared by

a number of professionals: -

“I mean what fuels me more and more and more in miscarriages of justice is not
Jjust that there are worthless idiots like (named person) in prison but that the
fellow who killed those women and children is still out there, he’s got away
with it”.

(Journalist 1)

It may be that the emphasis felt by individuals depends to a large degree on individual
experience; police officers may deal with the distress of victims and their families but
not with the distress of the wrongly convicted and their families and friends. Personal
perspectives may depend upon who is crying on whose shoulder. The relationship of
different modes of thinking and their possible impact on potential wrongful conviction

is further explored within this study.

The second issue concerns the often disputed definition of a miscarriage of justice as a
case involving ‘factual innocence’, meaning simply that the person convicted did not
commit the crime concerned. A successful appeal or acquittal does not necessarily
equate with factual innocence neither does a conviction necessarily equate with factual
guilt [for more extensive discussion of these issues see for example Naughton (2007:
Ch 1) or Duff, Farmer, Marshall and Tadros (2004)]. Furthermore factually innocent
people can remain convicted for many years, or permanently; this does not make them
guilty but they may well be construed that way in the eyes of most citizens. This is one
of the reasons why this study has incorporated the views of some people who maintain

factual innocence yet remain convicted (see Chapter 3).

11



This study therefore focuses on people who have, or may have been, wrongfully
convicted, in the sense that they maintain that they are factually innocent. It does this
while recognising that wrongful convictions or miscarriages of justice are almost

always disputed concepts, at least for a period of time, if not permanently: -

“If someone gets convicted and they haven’t done it then that’s a miscarriage of
justice, but you won’t know that till you know it, will you? Until something
material comes up”. :

(Police Officer 6)

This of course poses somewhat insurmountable problems for quantifying the

occurrence of these events.

The Problem of Measuring the Incidence of Miscarriages of Justice

No figures exist that can reliably quantify the incidence of such a disputed and elusive
concept as factual innocence, or indeed of the other conceptions of miscarriage of
justice mentioned above. It would, for example, be equally difficult to ascertain how
many people are wrongly acquitted as it is to ascertain how many are wrongly
convicted. Similarly the length of time that it often takes to resolve miscarriages of
justice makes it difficult to form any judgement on whether the problem is increasing or
decreasing, as even current figures on successful appeals, for example, reflect the

correction of past errors not those convictions occurring at the current time.

That said, a number of attempts have been made over the years, using different
approaches, to give some idea of the scale of the problem. Furthermore it is possible to
infer from some related figures and anecdotal experiences that the scale of the problem
may be substantial. While this section looks at attempts to estimate the number of
wrongful convictions it should be recognised that even if this could be done with any
accuracy, it does not quantify the harm incurred by these events, however many or

however few they may be.

One way of estimating incidence has been to seek the opinions of professionals

involved. For example in 1979 Baldwin and McConville’s study of over 900 trials
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found that around 5% of convictions were dubious in the view of judges and lawyers.
A similar approach was taken by Zander and Henderson (1993) in their research for the
Royal Commission on Criminal Justice, which suggested that “problematic”
convictions occurred in 2% of Crown Court cases in the opinion of judges and 17% of

Crown Court cases in the opinion of defence lawyers.

The possible implications of this might be deduced from Home Office Criminal
Statistics figures (2005: Table S 2.2). Of the 76,164 defendants tried, '58,288 were
convicted and 43,986 received a custodial sentence. Table 1 below estimates the
possible consequences, if this lawyers’ opinion research reflects an accurate picture of
reality, using the 2005 figures. The figures reflect only Crown Court convictions and

do not include Magistrates Court convictions where around 97% of cases are handled.

Table 1: Possible Implications of Research Based on Lawyers’ Opinions

2005 Crown Court Figures Zander and | Baldwin and | Zander and
Henderson McConville Henderson
2% (Judges’ | 5% (Judges’ | 17% (Defence
estimates) and Lawyers’ | Lawyers’

estimates) estimates)

No. Tried 76,164

No. Convicted 58,288

No. Imprisoned 43,986

Possible wrongful 1166 2914 99508

convictions

Possible wrongful 880 2199 7477

imprisonment

Clearly if any of these estimates are close to the factual reality of current times then a
great many innocent people are being convicted and/or imprisoned. The lowest of these
figures would roughly reflect the annual intake of referrals to the Criminal Cases

Review Commission (CCRC) (see below).

A second way of estimating the scale of the problem is illustrated by the approach of
Liberty, NAPO and Conviction (1992) who identified 163 cases (still convicted at the
time) of serious offences where there was cause for concern about the safety of the

conviction. Here the measure was based on an analysis of the way the cases had been
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constructed, taking into account professional opinions on each case and identifying
recurrent themes such as confessions, non-disclosure, misleading scientific evidence
etc. This approach of course gave insights into the nature of a considerable number of

serious cases but no direct evidence on the scale of the problem in less serious cases.

A third, more recent and more legally based, approach, epitomised in the work of
Naughton (2003 and 2007), is to produce estimates from statistics of successful appeals.
Naughton acknowledges that successful appeals do not necessarly measure guilt or
innocence. They are however, he suggests, the system’s own measure of miscarriages
of justice and the only truly measurable way of looking at the issue. Furthermore he
stresses that miscarriages of justice have traditionally been construed primarily in terms
of high profile serious crimes tried in crown courts. In response to this tendency it is
argued that a true picture of the extent of miscarriages should take account of all
miscarriages whether they occur in crown courts or magistrates courts. Taking figures
of successful appeals over a 20 year period 1986-2005, it is shown that the annual
average number of successful appeals from magistrates’ court cases is 4,496, add to this
the annual average of successful appeals from crown court cases (237) and the overall
annual average is 4,733 (Naughton 2007:40-42). While this is a small percentage
(approx 0.3) of the total number of convictions currently occurring, about one and a half
million a year (Home Office Criminal Statistics 2005), it nonetheless, Naughton argues,
constitutes a vast pool of harm and injustice which is unacceptable in human rights
terms. Furthermore there is a resistance within the system against appeals such that this

figure may only represent the ‘tip of a much greater iceberg’.

In addition to the more formal research attempts to quantify the level of incidence, it is
possible to make certain observations that suggest that the occurrence of wrongful

convictions is considerable: -

Following a recommendation of the Royal Commission on Criminal Justice (1993), the
Criminal Cases Review Commission (CCRC) was established in 1997 as an
independent body set up to review possible miscarriages of justice. The Commission
has a limited remit and only reviews cases that have exhausted standard appeal options
and can present new evidence or argument (see Chapter 9). Nonetheless, since its
inception, the CCRC has been swamped with referrals which continue to rise from the
initial levels of 800-900 to over 1000 a year currently. The CCRC had received 9,698
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applications from April 1997 up until April 2007 and had completed the review of
8,951. It is true that only 356 (4%) were referred to the Court of Appeal and of the 313
cases actually determined (43 referred cases were still awaiting an appeal in April
2007), only in 187 (68%) of these referred cases was the conviction quashed (CCRC
2007: 19). However this must be seen in the light of the restrictive CCRC remit and it
can be argued that the probability that around 97% of applicants to the CCRC are
dishonest applications by guilty people is remote (see Chapter 9). The newly
established Innocence Projects in a number of UK Universities, which give students
case experience on working on potential miscarriages of justice under academic and
legal supervision, provide a resource to help people establish a case for a CCRC referral

(see www.innocencenetwork.org.uk). A recent enquiry by the author established that

the waiting list for allocation of cases to Innocence Projects is already over 200. While
the anecdotal response of some professional participants in this study was that wrongful
convictions are rare and increasingly rare, the pressure on bodies established to review

cases is unremitting and increasing: -

Chart 1: Applications to CCRC since 2001 (CCRC 2007: 16)
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The focus of this study is on serious cases, with most of the detailed examples involving
murder. The significance of miscarriages of justice in less serious offences should not,
as Naughton (2007) has highlighted, be underestimated. However there is some

evidence that murder and sexual offence convictions may be particularly prone to error,
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or at least are more likely to be referred by the CCRC. Although the number of murder
cases referred by the CCRC fell in 2006-7 the Annual Report of 2004-5 states that
murder case referrals constitute about a third of its referrals while sexual offences
constitute another third (CCRC 2005: 18).

In the case of murder the remarkably high incidence of successful appeals, even in the
face of a very conservative Court of Appeal (see Chapter 9), was revealed in a recent

parliamentary written answer (House of Commons, Hansard, June 2007): -

Mr. Marsden: To ask the Minister of State, Ministry of Justice how many people who
were jailed in the United Kingdom for (@) murder and (b) manslaughter have been

subsequently found innocent by the Court of Criminal Appeal and released since 1987.

Ms Harman: The following table shows the number of people whose conviction for (a)
murder and (b) manslaughter was quashed by the Court of Appeal Criminal Division
between 1996 (the first year for which reliable figures are available) and 2007. For

cases which involved an order for retnal, the final result is not known.

Table 2: Quashed Murder and Manslaughter Convictions 1996-2007

Conviction quashed; no order forl{Conviction quashed; retrial||Total  convictions
retrial ordered quashed

Murdert?  ||Manslaughter'” Murder'? ||Manslaughter'?

1996 |1 = 4 | s

|
1997 ]9 4 6 I 20 |
[1998 |20 IE 21 4 |ls0 |
1999 |12 E 4 = 21 |
2000 |8 2 7 2 19 |
2001 |11 I JE = |18 |
2002 |14 4 R |25 |
Roos 22 i o2 34 |
2004 |14 |4 |14 1L |33 |
2005 12 14 8 I 25 |
2006 _]|15 7 I5 | |31 |
20071 I— 3 = 4 |

(Also includes inchoate offences 2 1 January 2007 to 30 April 2007
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Leaving out the incomplete 2007 figures (and assuming the low figure for 1996
represents the full year) this amounts to an average of 21 murder convictions being
quashed per year (8 of these on average were retried and some may have been
reconvicted). In 2005 there were 370 convictions for murder in England and Wales
(Home Office Criminal Statistics 2005). If all the quashed convictions occurred in
England and Wales the error rate, even by Court of Appeal standards, would be
approaching 6%. However given that the figures were requested for the UK they
presumably include Scotland and Northern Ireland. It might be reasonable to assume
therefore that the error rate in England and Wales (a much higher population area)
would be likely to be around 5%, clearly a much higher level than the 0.3%

approximation above when all convictions and all appeals are taken into account.

In terms of sexual offences, quantification is even more problematic given the range of
offences and the fact that evidence is often based on one testimony against another
rather than other concrete evidence. The Home Affairs Committee (2002) expressed
concern that the large number of historical sex abuse cases in recent times may
represent a “whole new genre” of miscarriages of justice and, as stated above, sexual
convictions continue to comprise a third of all CCRC referrals. While establishing truth
in these kind of cases is problematic and may result in the political concern about the
level of acquittals that has been widely reported in the media (see for example Travis
2005 The Guardian) there is no doubt that false accusations do sometimes result in
wrongful convictions. Monthly issues of the news sheet SAFARI (Supporting All
Falsely Accused with Reference Information) record not only a number of cases where
people have been cleared of sexual offences but also an ongoing catalogue of cases
where individuals have been convicted of making false accusations. The March 2007
issue for example contains six examples of convictions for making false accusations
(SAFARI 2007).

Campaigning groups experience similar pressures from numbers of people maintaining
wrongful conviction. The Miscarriage of Justice Organisation (MOJO), formed by
Paddy Hill of the ‘Birmingham Six’, currently has over 400 cases on its books (as
reported to the author), and anecdotal reports from campaigners and some lawyers and

journalists support the pressing need for support in reviewing cases: -
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“There is every reason to believe that cases of wrongful imprisonment have
increased in recent years. There is no statistical proof of this, but the increasing
tide of desperate letters to people like myself tells its own story. And the letters
no longer concern only those who might be considered to be at the margins of
society; increasingly they involve articulate well-informed middle class people”

(Woffinden 2000:2)

The question of whether the nature and type of miscarriage of justice is changing is
another issue that is difficult to establish. What is undoubtedly true and is illustrated by
the cases featured in this study, is that miscarriages of justice can happen regardless of

class, race or gender and regardless of whether there is any history of offending.

In conclusion, given the disputed nature of wrongful convictions and the time lapse
inevitably involved in overturning convictions, any estimate of incidence is inherently
problematic and uncertain. Furthermore miscarriages of justice, and the justice system,
do not correct themselves; they are only overturned by good fortune and special
endeavours, without which the dark figure of wrongful convictions remains hidden.
Nonetheless there is some evidence that a substantial number of miscarriages of justice
occur within the criminal justice system. The next chapter examines the inherent risks
within the system and its social context, which might contribute to the occurrence of

wrongful convictions.
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CHAPTER 2

THE CRIMINAL JUSTICE SYSTEM AND THE POTENTIAL FOR ERROR

This chapter draws on an extensive range of literature in order to consider the extent to
which wrongful convictions are an inherent risk in the complex situations and processes
within which the criminal justice system functions. The “Introduction” discusses some
general perspectives and examples of different kinds of literature on this subject. This
is followed by detailed sections on “The Police and Investigative Context”, “The

Evidential Context” and “The Legal and Adversarial Context”.

Introduction

“In every miscarriage of justice, the whole is far greater than the sum of its
parts. In short, one must go beyond the study of individual sources of error to
understand how social forces, institutional logics and erroneous human
judgements and decisions come together to produce wrongful convictions”

(Leo 2005: 211)

Richard Leo, writing in the USA context, describes how the causes and consequences
of wrongful convictions have been written about by lawyers, journalists and activists
for over eight decades but only recently are criminologists and social scientists
emerging to write on this topic (Leo 2005: 201). Similar statements could apply to
Britain. Niblet (1997: 24) for example points out issues of non disclosure in capital
cases such as that of Timothy Evans in 1949. Furthermore the problem has been
consistently highlighted over many years by journalists, lawyers and to a lesser extent
academics (for example Brandon and Davies 1973; Woffinden 1987; Justice 1989;
Kennedy 1991; Mansfield 1993; Rose 1996; Walker and Starmer 1999; Belloni and
Hodgson 2000; Walker 2002; Naylor 2004). These and other works have identified the

now familiar features of miscarriages of justice such as: -
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False Confessions

Unreliable witnesses and ‘false custody confessions’
Identification problems

Non-disclosure of evidence

Police malpractice

Misleading expert or scientific evidence

Poor defence representation

These features are examples of what Leo calls “The familiar plot of wrongful
conviction” (Leo 2005: 207) which he describes as the first category of writing on this
topic. Leo goes on to identify two other categories. Firstly “specialised literatures”

(p 208-210), in particular psychologists’ accounts of specific problematic areas such as
eyewitness testimony, suggestibility, memory and other cognitive functions (see
references under ‘The Evidential Context’ below), and secondly “case study accounts”
(p 211) which look in detail at individual cases (For example Callan 1997; Hale 2002;
Hill P.J.1995: Hill P. 1990; Sekar 1997; Rose, Panter and Wilkinson 1997)

While acknowledging the value of this work, Leo argues that a greater theoretical
understanding is needed of the deeper psychological, sociological and institutional
causes of wrongful convictions (p 213) — an understanding of the ‘root’ causes rather

than the ‘legal’ causes. There is a need to: -

“..re-conceptualise the study of miscarriages of justice, most fundamentally, as
about the study of human behaviour and human error in social and
organisational contexts”.

(Leo 2005: 213)

This perspective reflects in many respects the kinds of questions that this study is
attempting to address. In particular why has the apparently extensive knowledge about
the nature and causes of miscarriages of justice not had a greater effect on reducing the
problem (see previous chapter) and what are the social and psychological processes that

lie behind the lack of change despite this knowledge?
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It should be acknowledged that there has been some significant work that has viewed
this and related issues from a wider sociological perspective. Four important examples

are as follows: -

McBarnet (1981) examined how the gulf between the legal, rights based, rhetoric of the
law is compromised and manipulated by ongoing construction and interpretation of case
law in the courts and by the wide police and judicial discretion that is utilised to

construct an essentially ‘convictionist’ system.

McConville, Sanders and Leng (1991), taking an approach that they describe as both
structural and interactionist identified the crucial concept of “case construction”. Case
construction involves the interpretation, addition, subtraction, selection, re-formulation
and in some cases creation of evidence in order to build a ‘legal’ case (McConville et al
1991: Ch 1). Case construction is enacted by the use of such techniques as subtle
witness manipulation, adjustment of statements to fit the case, manipulating interview
content or physical evidence and ignoring alternative leads or scenarios (Eady 2003: 40-
44). McConville et al’s work invoked some critical responses (Davis 1992; Dixon
1995; Morgan 1995), largely argued on the basis that the study itself was selective in its
approach (see Introduction to Part 3 below). However the existence and importance of
case construction has been recognised and described by numerous writers (for example
Green 1997, Sanders and Young 2000; and Innes 2003). The subtle manipulations of
case construction help to put the more blatant “causes” of wrongful conviction into the
context of a social and institutional process. In so doing they illustrate why reforms
such as the protection of suspects established by the Police and Criminal Evidence Act
1984 may frequently be circumvented by more obscure manipulations. Thus ironically
while oppressive treatment in police custody might provide a strong legally categorised
basis for an appeal, a host of minor, carefully crafted, manipulations of evidence that
combine to substantiate a false case may be much more “appeal resistant” (Eady 2003:
70).

Nobles and Schiff (2000) provide a third example of work that has undertaken a more
holistic approach based on cultures and social systems. The problems inherent in the
clash of cultures and different constructs of truth and reality within different groups, in

particular the legal, media and scientific communities, are described in terms of
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